RULE

Department of Revenue
Policy Services Division

Corporation Franchise Tax
(LAC 61:1.301-313 and 317)

Under the authority of R.S. 47:601-617 and R.S. 47:1511
and in accordance with the provisions of the Administrative
Procedure Act, R.S. 49:950 et seq., the Department of
Revenue, Policy Services Division, repromulgates LAC
61:1.301-313 and repeals LAC 61:1.317.

Louisiana Administrative Code 61:1.301-313 has been
repromulgated to reaffirm the Secretary of Revenue's
rulemaking authority with respect to the Louisiana
Corporation Franchise Tax. In Collector of Revenue v.
Mossler Acceptance Co., 139 So. 2d 263 (La. App. 1st Cir.
1962), the First Circuit held that regulations defining the
terms used in the corporation franchise tax statutes went
beyond the secretary's authority in R.S. 47:1511 to
promulgate rules regarding “the proper administration and
enforcement” of the tax statutes. Since the Mossler decision,
R.S. 47:1511 was amended removing the language that the
First Circuit determined was a limitation on the secretary's
rulemaking authority. Although no taxpayer has relied on
Mossler to refute the secretary's rulemaking authority,
repromulgation of Sections 301-313 reaffirms the secretary's
authority.

Louisiana Administrative Code 61:1.317, which pertains to
corporation franchise tax refunds and credits, has been
repealed because it is obsolete and in conflict with R.S.
47:617, which was amended to provide that interest on
overpayments will be paid at the rate established pursuant to
Civil Code Article 2924(B)(3).

Title 61
REVENUE AND TAXATION
Part I. Taxes Collected and Administered by the
Secretary of Revenue
Chapter 3. Corporation Franchise Tax
8301. Imposition of Tax

A. Except as specifically exempted by R.S. 47:608, R.S.
47:601 imposes a corporation franchise tax, in addition to all
other taxes levied by any other statute, on all corporations,
joint stock companies or associations, or other business
organizations organized under the laws of the state of
Louisiana which have privileges, powers, rights, or
immunities not possessed by individuals or partnerships, all
of which are hereinafter designated as domestic
corporations, for the right granted by the laws of this state to
exist as such an organization and on both domestic and
foreign corporations for the enjoyment under the protection
of the laws of this state of the powers, rights, privileges, and
immunities derived by reason of the corporate form of
existence and operation. Liability for the tax is created
whenever any such organization qualifies to do business in
this state, exercises its charter or continues its charter within
this state, owns or uses any part of its capital, plant, or any
other property in this state, through the buying, selling, or
procuring of services in this state, or actually does business
in this state through exercising or enjoying each and every
act, power, right, privilege, or immunity as an incident to or
by virtue of the powers and privileges acquired by the nature
of such organizations.

B. With respect to foreign corporations, R.S. 12:306
generally grants such organizations authority to transact
business in this state subject to and limited by any
restrictions recited in the certificate of authorization, and in
addition thereto provides that they shall enjoy the same, but
no greater, rights and privileges as a business or nonprofit
corporation organized under the laws of the state of
Louisiana to transact the business which such corporation is
authorized to contract, and are subject to the same duties,
restrictions, penalties, and liabilities (including the payment
of taxes) as are imposed on a business or nonprofit
corporation organized under the laws of this state. In view of
the grant of such rights, privileges, immunities, and the
imposition of the same duties, restrictions, penalties, and
liabilities on foreign corporations as are imposed on
domestic corporations, the exercise of any right, privilege, or
the enjoyment of any immunity within this state by a foreign
corporation which might be exercised or enjoyed by a
domestic business or nonprofit corporation organized under
the laws of this state renders the foreign corporation liable
for the same taxes, penalties, and interest, where applicable,
which would be imposed on a domestic corporation.

C. Thus, both domestic and foreign corporations which
enjoy or exercise within this state any of the powers,
privileges, or immunities granted to business corporations
organized under the provisions of R.S. 12:41 are subject to
and liable for the payment of the franchise tax imposed by
this Section. R.S. 12:41 recites those privileges to be as
follows:

1. the power to perform any acts which are necessary
or proper to accomplish its purposes as expressed or implied
in the articles of incorporation, or which may be incidental
thereto and which are not repugnant to law;

2. without limiting the grant of power contained in
8301.C.1, every corporation shall have the authority to:

a. have a corporate seal which may be altered at
pleasure, and to use the same by causing it or a facsimile
thereof to be impressed or affixed or in any manner
reproduced; but failure to affix a seal shall not affect the
validity of any instrument;

b. have perpetual existence, unless a limited period
of duration is stated in its articles of incorporation;

c. sue and be sued in its corporate name;

d. in any legal manner to acquire, hold, use, and
alienate or encumber property of any kind, including its own
shares, subject to special provisions and limitations
prescribed by law or the articles;

e. in any legal manner to acquire, hold, vote, and
use, alienate and encumber, and to deal in and with, shares,
memberships, or other interests in, or obligations of, other
businesses, nonprofit or foreign corporations, associations,
partnerships, joint ventures, individuals, or governmental
entities;

f. make contracts and guarantees, including
guarantees of the obligations of other businesses, nonprofit
or foreign corporations, associations, partnerships, joint
ventures, individuals, or governmental entities, incur
liabilities, borrow money, issue notes, bonds, and other
obligations, and secure any of its obligations by
hypothecation of any kind of property;

g. lend money for its corporate purposes and invest
and reinvest its funds, and take and hold property or rights of
any kind as security for loans or investments;



h. conduct business and exercise its powers in this
state and elsewhere as may be permitted by law;

i. elect or appoint officers and agents, define their
duties, and fix their compensation; pay pensions and
establish pension plans, pension trusts, profit-sharing plans,
and other incentive and benefit plans for any or all of its
directors, officers, and employees; and establish stock bonus
plans, stock option plans, and plans for the offer and sale of
any or all of its unissued shares, or of shares purchased or to
be purchased, to the employees of the corporation, or to
employees of subsidiary corporations, or to trustees on their
behalf; such plans:

i. may include the establishment of a special fund
or funds for the purchase of such shares, in which such
employees, during the period of their employment, or any
other period of time, may be privileged to share on such
terms as are imposed with respect thereto; and

ii. may provide for the payment of the price of
such shares in installments;

j. make and alter bylaws, not inconsistent with the
laws of this state or with the articles, for the administration
and regulation of the affairs of the corporation;

k. provide indemnity and insurance pursuant to R.S.
12:83;

I.  make donations for the public welfare, or for
charitable, scientific, educational, or civic purposes; and

m. in time of war or other national emergency, do
any lawful business in aid thereof, at the request or direction
of any apparently authorized governmental authority.

D. Thus, the mere ownership of property within this
state, or an interest in property within this state, including
but not limited to mineral interests and oil payments
dependent upon production within Louisiana, whether
owned directly or by or through a partnership or joint
venture or otherwise, renders the corporation subject to
franchise tax in Louisiana since a portion of its capital is
employed in this state.

E. The tax imposed by this Section shall be at the rate
prescribed in R.S. 47:601 for each $1,000, or a major
fraction thereof, on the amount of its capital stock,
determined as provided in R.S. 47:604, its surplus and
undivided profits, determined as provided in R.S. 47:605,
and its borrowed capital, determined as provided in R.S.
47:603 on the amount of such capital stock, surplus, and
undivided profits, and borrowed capital as is employed in
the exercise of its rights, powers, and immunities within this
state determined in compliance with the provisions of R.S.
47:606 and R.S. 47:607.

F. The accrual, payment, and reporting of franchise
taxes imposed by this Section are set forth in R.S. 47:609.

G. In the case of any domestic or foreign corporation
subject to the tax herein imposed, the tax shall not be less
than the minimum tax provided in R.S. 47:601.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:601.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group Ill, LR 6:25 (January 1980), amended LR
11:108 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:0000 (March 2004).

§302. Determination of Taxable Capital

A. Taxable Capital. Every corporation subject to the tax
imposed by R.S. 47:601 must determine the total of its
capital stock, as defined in R.S. 47:604, its surplus and
undivided profits, as defined in R.S. 47:605, and its
borrowed capital, as defined in R.S. 47:603, which total
amount shall be used as the basis for determining the extent
to which its franchise and the rights, powers, and immunities
granted by Louisiana are exercised within this state.
Determination of the taxable amount thereof shall be made
in accordance with the provisions of R.S. 47:606 and R.S.
47:607, and the rules and regulations issued thereunder by
the Secretary of Revenue and Taxation.

B. Holding Corporation Deduction. Any corporation
which owns at least 80 percent of the capital stock of a
banking corporation organized under the laws of the United
States or of the state of Louisiana may deduct from its total
taxable base, determined as provided in 8302.A and before
the allocation of taxable base to Louisiana as provided in
R.S. 47:606 and R.S. 47:607, the amount by which its
investment in and advances to such banking corporation
exceeds the excess of total assets of the holding corporation
over total taxable capital of the holding corporation,
determined as provided in §302.A.

C. Public Utility Holding Corporation Deductions. Any
corporation registered under the Public Utility Holding
Company Act of 1935 that owns at least 80 percent of the
voting power of all classes of the stock in another
corporation (not including nonvoting stock which is limited
and preferred as to dividends) may, after having determined
its Louisiana taxable capital as provided in R.S. 47:602(A),
R.S. 47:606, and R.S. 47:607, deduct therefrom the amount
of investment in and advances to such corporation which
was allocated to Louisiana under the provisions of R.S.
47:606(B). The only reduction for investment in and
advances to subsidiaries allowed by this Subsection is with
respect to those subsidiaries in which the registered public
utility holding company owns at least 80 percent of all
classes of stock described herein; the reduction is not
allowable with respect to other subsidiaries in which the
holding company owns less than 80 percent of the stock of
the subsidiary, notwithstanding the fact that such
investments in and advances to the subsidiary may have
been attributed to Louisiana under the provisions of R.S.
47:606(B). In no case shall a reduction be allowed with
respect to revenues from the subsidiary. Any repeal of the
Public Utility Holding Company Act of 1935 shall not affect
the entitlement to deductions under this Subsection of
corporations registered under the provisions of the Public
Utility Holding Company Act of 1935 prior to its repeal.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:602.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group Ill, LR 6:25 (January 1980), amended LR
11:08 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:0000 (March 2004).
§303. Borrowed Capital

A. General

1. As used in this Chapter, borrowed capital means all
indebtedness of a corporation, subject to the provisions of
this Chapter, maturing more than one year from the date
incurred, or which is not paid within one year from the date
incurred regardless of maturity date.



2. All indebtedness of a corporation is construed to be
capital employed by the corporation in the conduct of its
business or pursuit of the purpose for which it was
organized, and in the absence of a specific exclusion,
qualification, or limitation contained in the statute, must be
included in the total taxable base. No amount of
indebtedness of a corporation may be excluded from
borrowed capital except in those cases in which the
corporation can demonstrate conclusively that a specific
statutory provision permits exclusion of the indebtedness
from borrowed capital.

3. In the case of amounts owed by a corporation to a
creditor who does not meet the definition of an affiliated
corporation contained in R.S. 47:603, all indebtedness of a
corporation which has a maturity date of more than one year
from the date on which the debt was incurred and all
indebtedness which has not been paid within one year from
the date the indebtedness was incurred, regardless of the
maturity or due date of the indebtedness, shall be included in
borrowed capital. Determination of the one-year controlling
factor is with respect to the original date that the
indebtedness was incurred and is not to be determined by
any date the debt is renewed or refinanced. The entire
amount of long-term debt not having a maturity date of less
than one year, which was not paid within the one-year
period, constitutes borrowed capital, even though it may
constitute the current liability for payment on the long-term
debt.

4. The fact that indebtedness which had a maturity
date of more than one year from the date it was incurred,
was actually liquidated within one year does not remove the
indebtedness from the definition of borrowed capital.

5. For purposes of determining whether indebtedness
has a maturity date in excess of one year from the date
incurred or whether the indebtedness was paid within one
year from the date incurred, the following shall apply: With
respect to any indebtedness which was extended, renewed,
or refinanced, the date the indebtedness was originally
incurred shall be the date the extended, renewed, or
refinanced indebtedness was incurred. All debt extended,
renewed, or refinanced shall be included in borrowed capital
if the extended maturity date is more than one year from, or
if the debt has not been paid within one year from, that date.
In instances of debts which are extended, renewed, or
refinanced by initiating indebtedness with a creditor
different from the original creditor, the indebtedness shall be
construed to be new indebtedness and the one-year
controlling factor will be measured from the date that the
new debt is incurred.

6. For purposes of determining whether indebtedness
has a maturity date in excess of one year from the date
incurred or whether the indebtedness was paid within one
year from the date incurred, with respect to the amount due
on a mortgage on real estate purchased subject to the
mortgage, the date the indebtedness was originally incurred
shall be the date the property subject to the mortgage was
acquired by the corporation.

7. In the case of amounts owed by a corporation to a
creditor who meets the definition of an affiliated corporation
contained in R.S. 47:603, the age or maturity date of the
indebtedness is immaterial. An affiliated corporation is
defined to be any corporation which through (a) stock
ownership, (b) directorate control, or (c) any other means,
substantially influences policy of some other corporation or

is influenced through the same channels by some other
corporation. It is not necessary that control exist between the
corporations but only that policy be influenced substantially.
Any indebtedness between such corporations constitutes
borrowed capital to the extent it represents capital
substantially used to finance or carry on the business of the
debtor corporation, regardless of the age of the indebtedness.
For this purpose, all funds, materials, products, or services
furnished to a corporation for which indebtedness is
incurred, except as provided in this Section with respect to
normal trading accounts and offsetting indebtedness, are
construed to be used by the corporation to finance or carry
on the business of the corporation; in the absence of a
conclusive showing by the taxpayer to the contrary, all such
indebtedness shall be included in borrowed capital.

a. Toillustrate this principle, assume:
i. Corporation ACParent of B, C, D, and E;

ii. Corporation BONonoperating, funds flow
conduit, owning no stock in C, D, or E;

i. Corporation C[JOther Corporation;
iv. Corporation DLOther Corporation;
v. Corporation ECJOther Corporation;

vi. any funds furnished by the parent A to either B,
C, D, or E constitute either a contribution to capital or an
advance which must be included in the taxable base of the
receiving corporation;

vii. any funds supplied by D or E to C, whether or
not channeled through A or B, would constitute borrowed
capital to C, and the indebtedness must be included in the
taxable base. In the absence of a formal declaration of a
dividend from D or E to A, the funds constitute an advance
to A by D or E and borrowed capital to A. In all such
financing arrangements, the multiple transfers of funds are
held to constitute capital substantially used to carry on each
taxpayer's business.

8. The amount that normal trading-account
indebtedness bears to capitalization of a debtor determines to
what extent said indebtedness constitutes borrowed capital
substantially used to finance or carry on the business of the
debtor. Due consideration should also be given to the
debtor's ability to have incurred a similar amount of
indebtedness, equally payable as to terms and periods of
time.

9. In the case of equally demandable and payable
indebtedness of the same type between two corporations,
wherein each is indebted to the other, only the excess of the
amount due by any such corporation over the amount of its
receivable from the other corporation shall be deemed to be
borrowed capital.

10. With respect to any amount due from which debt
discount was paid upon inception of the debt, that portion of
the unamortized debt discount applicable to the indebtedness
which would otherwise constitute borrowed capital shall be
eliminated in calculating the amount of the indebtedness to
be included in taxable base.

B. Exclusions from Borrowed Capital

1. Federal, State and Local Taxes. R.S. 47:603
provides that an amount equivalent to certain indebtedness
shall not be included in borrowed capital. With respect to
accruals of federal, state, and local taxes, the only amounts



which may be excluded are the tax accruals determined to be
due to the taxing authority or taxes due and not delinquent
for more than 30 days. In the case of reserves for taxes, only
so much of the reserve as represents the additional liability
due at the taxpayer's year-end for taxes incurred during the
accrual period may be excluded. Any amount of the reserve
balance in excess of the amount additionally due for the
accrual period shall be included in the taxable base, since the
excess does not constitute a reserve for a definitely fixed
liability. This additional amount due is determined by
subtracting the taxpayer's tax deposits during the year from
the total liability for the period. All reserves for anticipated
future liabilities due to accounting and tax timing differences
shall be included in the taxable base. Any taxes which are
due and are delinquent more than 30 days must be included
in borrowed capital. For purposes of determining whether
taxes are delinquent, extensions of time granted by the
taxing authority for the filing of the tax return or for
payment of the tax shall be considered as establishing the
date from which delinquency is measured.

2. \oluntary Deposits

a. The liability of a taxpayer to a depositor created
as the result of advances, credits, or sums of money having
been voluntarily left on deposit shall not constitute borrowed
capital if:

i. said moneys have been voluntarily left on
deposit to facilitate the transaction of business between the
parties; and

ii. said moneys have been segregated by the
taxpayer and are not otherwise used in the conduct of its
business.

b. Neither the relationship of the depositor to the
taxpayer nor the length of time the deposits remain for the
intended purpose has an effect on the amount of such
liability which shall be excluded from borrowed capital.

3. Deposits with Trustees

a. The principal amount of cash or securities
deposited with a trustee or other custodian or segregated into
a separate or special account may be excluded from the
indebtedness which would otherwise constitute borrowed
capital if such segregation is fixed by a prior written
commitment or court order for the payment of principal or
interest on funded indebtedness or other fixed obligations. In
the absence of a prior written commitment or court order
fixing segregation of the funds or securities, no reduction of
borrowed capital shall be made with respect to such deposits
or segregated amounts.

b. Whenever a liability for the payment of
dividends theretofore lawfully and formally authorized
would constitute borrowed capital as defined in this Section,
an amount equivalent to the amount of cash or securities
deposited with a trustee or other custodian or segregated into
a separate or special account for payment of the dividend
liability may be excluded from borrowed capital.

4. Receiverships, Bankruptcies and Reorganizations.
In the case of a corporation having indebtedness which could
have been paid from cash and temporary investments on
hand which were not currently needed for working capital
and in which case the corporation has secured approval or
allowance by the court of the petition for receivership,
bankruptcy, or reorganization under the bankruptcy law,

after such allowance or approval by the court of the
taxpayer's petition, the taxpayer may then reduce the amount
which would otherwise constitute borrowed capital by the
amount of cash or temporary investment which it could have
paid on the indebtedness prior to such approval, to the extent
that they are permitted to make such payments under the
terms of the receivership, bankruptcy, or reorganization
proceedings.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:603.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group Ill, LR 6:25 (January 1980), amended LR
11:108 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:0000 (March 2004).
8304. Capital Stock

A. For the purpose of determining the amount of capital
stock upon which the tax imposed by R.S. 47:601 is based,
such stock shall in every instance have such value as is
reflected on the books of the corporation, subject to
whatever increases to the recorded book values may be
found necessary by the Secretary of Revenue and Taxation
to reflect the true value of the stock. In no case shall the
value upon which the tax is based be less than is shown on
the books of the corporation.

B. Inany case in which capital stock of a corporation has
been issued in exchange for assets, the capital stock shall
have a value equal to the fair market value of the assets
received in exchange for the stock, plus any intangibles
received in the exchange, except as provided in the
following Subsection.

C. In any such case in which capital stock of a
corporation is transferred to one or more persons in
exchange for assets, and the only consideration for the
exchange was stock or securities of the corporation, and
immediately after the exchange such person or persons
owned at least 80 percent of the total voting power of all
voting stock and at least 80 percent of the total number of
shares of all of the stock of the corporation, the value of the
stock exchanged for the assets so acquired shall be the same
as the basis of the assets received in the hands of the
transferor of the assets, plus any intangibles received in the
exchange. The only other exception to the rule that capital
stock exchanged for assets shall have such value as equals
the fair market value of the assets received and any
intangibles received is in the case of stock issued in
exchange for assets in a reorganization, which transaction
was fully exempt from the tax imposed by the Louisiana
income tax law, in which case the value of the stock shall
have a value equal to the basis of the assets received in the
hands of the transferor of the assets, plus any intangibles
received.

D. In any case in which an exchange of stock of a
corporation for assets resulted in a transaction taxable in part
or in full under the Louisiana income tax law, the value of
the stock so exchanged shall be equal to the fair market
value of all of the assets received in the exchange, including
the value of any intangibles received.

E. Capital stock, valued as set forth heretofore, shall
include all issued and outstanding stock, including treasury
stock, fractional shares, full shares, and any certificates or
options convertible into shares.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:604.



HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group Ill, LR 6:25 (January 1980), amended LR
11:108 (February 1985), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:0000 (March 2004).
8305. Surplus and Undivided Profits

A. Determination of ValuelAssets

1. For the purpose of determining the tax imposed by
R.S. 47:601, there are statutory limitations on both the
maximum and minimum amounts which shall be included in
the taxable base with respect to surplus and undivided
profits. The minimum amount which shall be included in the
taxable base shall be no less than the amount reflected on the
books of the taxpayer. Irrespective of the reason for any
book entry which increases the franchise tax base, such as,
but not limited to, entries to record asset appreciation, entries
to reflect equity accounting for investments in affiliates or
subsidiaries, and amounts credited to surplus to record
accrual of anticipated future tax refunds created by
accounting timing differences, the amount reflected on the
books must be included in the tax base.

2. Entries to the books of any corporation to record
the decrease in value of any investment through the use of
equity accounting will be allowed as a reduction in taxable
surplus and its related asset account for property factor
purposes. This is only in those cases in which all
investments are recorded under the principles of equity
accounting, and such reductions in the value of any
particular investment below cost thereof to the taxpayer will
not be allowed. The exception is in those instances in which
the taxpayer can show that such reduction is in the nature of
a bona fide valuation adjustment based on the fair value of
the investment. In no case will a reduction below zero value
be recognized. Corresponding adjustments shall in all
instances be made to the value of assets for property factor
purposes.

3. In any instance in which an asset is required to be
included in the property factor under the provisions of R. S.
47:606 and the regulations issued thereunder, the acquisition
of which resulted in the establishment of a contra account,
such as, but not limited to, an account to record unrealized
gain from an installment sale, all such contra accounts shall
be included in the taxable base, except to the extent such
contra accounts constitute a reserve permitted to be excluded
under the provisions of R.S. 47:605(A) and the regulations
issued under 8305.A. See 8306.A for required adjustments to
assets with respect to any contra account or reserve which is
not included in the taxable base.

4. The minimum value under the statute is subject to
examination and revision by the Secretary of Revenue and
Taxation. The recorded book value of surplus and undivided
profits may be increased, but not in excess of cost, as the
result of such examination to the extent found necessary by
the secretary to reflect the true value of surplus and
undivided profits. The secretary is prohibited from making
revisions which would reflect any value below the amount
reflected on the books of the taxpayer. A taxpayer may, in his
own discretion, reflect values in excess of cost; that option is
not extended to the secretary in any examination of recorded
cost.

5. In determining cost to which the revisions
limitation applies, the fair market value of any asset received
in an exchange of properties shall be deemed to constitute
the cost of the asset to the taxpayer under the generally

recognized concept that no prudent person will exchange an
article of value for one of lesser value. In application of that
concept, the Secretary of Revenue and Taxation shall, except
as provided in the following Paragraphs, construe cost of
any asset to be fair market value of the asset received in
exchange therefor.

6. Exception to the rules stated above will be made
only in those instances in which the exchange resulted in a
fully tax-free exchange under provisions of the Louisiana
income tax law, in which case cost shall be construed to be
the income tax basis of the properties received for purposes
of calculating depreciation and the determination of gain or
loss on any subsequent disposition of the assets. Limitation
of the valuation of the cost of any asset to the income tax
basis will be considered only in the case of fully tax-free
exchanges and will not be considered if the transaction was
taxable to any extent under the provisions of the Louisiana
income tax law contained in R.S. 47:131, 132, 133, 134,
135, 136, and 138.

B. Determination of Value['Reserves
1. There must be included in the franchise taxable
base determined in the manner heretofore described, all
reserves other than those for:

a. definitely fixed liabilities;

b. reasonable depreciation (or amortization), but
only to the extent recorded on the books of the taxpayer,
except as noted in the following Paragraphs with respect to
taxpayers subject to regulations of governmental agencies
controlling the books of such taxpayers;

c. bad debts; and

d. other established valuation reserves.

2. No deduction from surplus and undivided profits
shall be made with respect to any reserve for contingencies
of any nature, without regard to whether the reserve is
partially or fully funded. Reserves for future liability for
income taxes shall not be excluded from the tax base.
Deferred federal income tax accounts may be netted in
determining the amount of reserve to be included in the
taxable base. Reserves for fixed liabilities shall be included
in the taxable base to the extent that they constitute
borrowed capital under the provisions of R.S. 47:603 and the
regulations issued thereunder.

3. In addition to the four classifications of reserves
which may be excluded from the taxable base, any amount
of surplus which has been set aside and segregated pursuant
to a court order so as not to be available for distribution to
stockholders or for investment in properties which would
produce income which would be distributable to
stockholders may also be excluded from the taxable base.

C. Adjustment by regulated companies for depreciation
sustained but not recorded. When, because of regulations of
a governmental agency controlling the books of a taxpayer,
the taxpayer is unable to record on its books the full amount
of depreciation sustained, the taxpayer may apply to the
collector of revenue for permission to add to its reserve for
depreciation and deduct from its surplus the amount of
depreciation sustained but not recorded, and if the collector
finds that the amount proposed to be so added represents a
reasonable allowance for actual depreciation, he shall grant
such permission.

1. Permission to add to depreciation reserves and
reduce surplus must be requested in advance and shall be



granted only in those instances in which a governmental
agency requires that the books of the corporation reflect a
depreciation method under which the total accumulated
depreciation reflected on the books is less than would be
reflected if the straight-line method of depreciation had been
applied from the date of acquisition of the asset. The period
over which depreciation shall be computed shall be the
expected useful life of the asset.

2. The amount of adjustment shall be the amount of
accumulated depreciation which would be reflected on the
books if the straight-line method had been applied from the
date of acquisition of the asset, less the amount of
accumulated depreciation actually reflected on the books.

3. Permission granted by the secretary shall be
automatically revoked upon a material change in the facts
and circumstances presented by the taxpayer.

4. Permission granted by the secretary shall be for a
period of six years, at which time the taxpayer must reapply
for permission to continue making the adjustment.

D. For purposes of this Chapter, reserves include all
accounts appearing on the books of a corporation that
represent amounts payable or potentially payable to others.
However, the term reserves shall not include accounts
included in capital stock as used in R.S. 47:604 and shall not
include accounts that represent indebtedness, regardless of
maturity date, as indebtedness is used in R.S. 47:603.

E. For purposes of this Chapter, the term assets shall
mean all of a corporation's property and rights of every kind.
The definition of the term assets for corporation franchise
tax purposes may differ from the definition of assets for
general accounting purposes.

AUTHORITY NOTE: Promulgated in accordance with R.S.
47:605.

HISTORICAL NOTE: Promulgated by the Department of
Revenue and Taxation, Income and Corporation Franchise Taxes
Section, Office of Group Ill, LR 6:25 (January 1980), amended LR
11:108 (February 1985), LR 28:1995 (September 2002), LR
29:1520 (August 2003), repromulgated by the Department of
Revenue, Policy Services Division, LR 30:0000 (March 2004).

8306. Allocation of Taxable Capital

A. General Allocation Formula. Every corporation
subject to the tax imposed by this Chapter must determine
the extent to which its entire franchise taxable base is
employed in the exercise of its franchise within this state.
The extent of such use of total taxable base in the state is
determined by multiplying the total of all issued and
outstanding capital stock, surplus and undivided profits, and
borrowed capital by the ratio obtained through the
arithmetical average of the ratio of net sales made to
customers in the regular course of business and other
revenues attributable to Louisiana to total net sales made to
customers in the regular course of business and total other
revenues, and the ratio that the value of all of the taxpayer's
property and assets situated or used by the taxpayer in
Louisiana bears to all of the taxpayer's property and assets
wherever situated or used.

1. Net Sales and Other Revenue. Net sales to be
combined with other revenue in determining both the
numerator and denominator of the revenue factor for
purposes of calculating the portion of the taxpayer's total
capital stock, surplus and undivided profits, and borrowed
capital to be allocated to Louisiana are only those sales made
to customers in the regular course of the taxpayer's business.
In transactions in which raw materials, products, or

merchandise are transferred to another party at one location
in exchange for raw materials, products, or merchandise at
another location in agreements requiring the subsequent
replacement with similar property on a routine, continuing,
or repeated basis, all such transactions shall be carefully
analyzed in order to determine whether they constitute sales
made to customers which should be included in the sales
factor or whether they constitute exchanges which are not
sales and should be excluded from the sales factor. Sales of
scrap materials and by-products are construed to meet the
requirements for inclusion in the sales factor. Sales made
other than to customers, such as, but not limited to, sales of
stocks, bonds, and other evidence of investment on the open
market, regardless of the frequency or volume of those sales,
shall not be included in the revenue factor. Similarly,
revenues and/or gains on the sale of property other than
stock in trade shall not be included in the revenue factor
since they generally do not meet the specific requirements
that only sales made to customers in the regular course of
business of the taxpayer should be included. Whenever a
transaction is determined to be a sale which is not to be
included as a sale to customers in the regular course of
business, the amount does not constitute other revenue so as
to qualify for inclusion in either the numerator or the
denominator of the allocation ratio.

a. Sales made to customers in the regular course of
business attributable to Louisiana are those sales where the
goods, merchandise, or property are received in Louisiana
by the purchaser. Where goods are delivered into Louisiana
by public carrier, or by other means of transportation,
including transportation by the purchaser, the place at which
the goods are ultimately received after all transportation has
been completed shall be considered as the place at which the
goods are received by the purchaser. The transportation in
question is the initial transportation relating to the sale by
the taxpayer.

i. Transportation by Taxpayer or by Public
Carrier. Where the goods are delivered by the taxpayer-
vendor in his own equipment, it is presumed that such
transportation relates to the sale. Where the goods are
delivered by a common or contract carrier, whether shipped
F.O.B. shipping point and whether the carrier be a pipeline,
trucking line, railroad, airline, or some other type of carrier,
the place where the goods are ultimately received by the
purchaser after the transportation incident to the sale has
ended is deemed to be the place where the goods are
received by the purchaser. The attribution of sales to each
state is based upon actual delivery rather than technical or
constructive delivery.

ii. Transportation by Purchaser

(@). Where the transportation involved is
transportation by the purchaser, it is recognized that it is
more difficult to determine whether or not the transportation
is related to the sale by the taxpayer. To be related to the
initial sale, the transportation should be commenced
immediately. However, before a lapse of time is conclusive,
consideration must be given to the nature and character of
the goods purchased, the availability of transportation, and
other pertinent economic and natural circumstances
occurring at the time.

(b). The intent of the parties to the sale must also

be considered. The intent and purpose of the purchaser may
be determined directly, or by an evaluation of the nature and



scope of his operation, customs of the trade, customary
activities of the purchaser, and all pertinent actions and
words of the purchaser at the time of the sale.

(c). In order for the transportation by the
purchaser to be related to the initial sale by the taxpayer to
the purchaser, such transportation must be generally the
same in nature and scope as that performed by the vendor or
by a carrier. There is no difference between a case where a
taxpayer in Houston ships F.O.B. Houston to a purchaser in
Baton Rouge, by common carrier, and a case where all facts
are the same except that the purchaser goes to Houston in his
own vehicle and returns with the goods to Baton Rouge.

iii. Sales to a Pipeline Company. The sale of
natural resources to a pipeline company is attributable to the
state in which the goods are placed in the pipeline. Such
purchasers are engaged in the business of moving or
transporting their own property through their own lines.
Thus, all transportation of the natural resources after
introduction into the line is related to the use or sale by the
pipeline, and is not related to the sale by the taxpayer.

iv. Transportation of Natural Resources by a
Public Carrier Pipeline

(a). Generally, transportation by public carrier
pipelines is accorded the same treatment as transportation by
any other type of public carrier, that is, actual delivery to the
purchaser controls, rather than technical or constructive
delivery. However, because of the nature and character of the
property, the type of carrier, and the customs of the trade, the
natural resources in the pipeline carrier may become
intermixed with other natural resources in the pipeline and
lose their particular identity. Where delivery is made to a
purchaser in more than one state, or to different purchasers
in different states, peculiar problems of attribution arise. In
all cases possible, attribution will be made in accordance
with the rules applicable to all public carrier transportation,
that is, where it can be shown that a taxpayer in one state
sold a quantity of crude oil to a purchaser in another state,
and the oil was transported to the purchaser by pipeline
carrier, the sale will be attributed to the state where the crude
oil is received by the purchaser, even though the crude oil
delivered might not be the identical oil sold because of
commingling in the pipeline. Custom of the trade indicates
the purchaser buys a quantity of oil of certain quality, but not
any specific oil.

(b). In situations involving several deliveries in
several different states to one or more purchasers, the
general rules should be applied. To illustrate, consider the
incident where three different taxpayers, A, B, and C, all in
Texas, each sells to X Refinery, in Louisiana, 10,000 barrels
of crude oil, shipped F.O.B. Texas by public carrier pipeline.

(i). If X Refinery receives all 30,000
barrels in Louisiana, each taxpayer must attribute his total
sale to Louisiana.

(if). If X Refinery receives 10,000 barrels
in Louisiana, 10,000 barrels in Mississippi, and 10,000
barrels in Alabama, it cannot be said by any taxpayer that all
of his sale was received either in Louisiana or in one of the
other states. Since each taxpayer contributed one-third of the
mass of commingled crude oil, it follows that one-third of
each taxpayer's sale was received in Louisiana, and must be
attributed to Louisiana accordingly.

(iii). To further illustrate, consider the
incident of the three different taxpayers, A, B, and C, in

Texas, selling to three different purchasers, X Refinery in
Louisiana, Y Refinery in Mississippi, and Z Refinery in
Alabama. The same rules governing the problems set forth
above are applicable.

(iv). If A sells to X Refinery, in Louisiana,
and delivery is by public carrier pipeline, the oil is received
in Louisiana and the entire sale is attributed to Louisiana,
even though the crude oil delivered might not be the
identical oil sold because of commingling in the pipeline
with oil sold by B and C to Y Refinery and Z Refinery.

(v). IfAsellsto X,BtoY,and C to Z, with
X, Y, and Z receiving a portion of their purchases in
Louisiana, in Mississippi, and in Alabama, that portion
received by X, Y, and Z in Louisiana must be attributed to
Louisiana by A, B, and C.

v. Storage of Property after Purchase

(@). In determining the place of receipt by the
purchaser after the initial transportation has ended, peculiar
problems may be created by the storage of the property
purchased immediately upon purchase and at a place other
than the place of intended use. The primary problem created
by such storage is in determining whether or not the
transportation after storage is of a temporary nature.

(b). In cases where the storage is permanent or
semipermanent, delivery to the place of storage concludes
the initial transportation, and the sale is attributed to the
place of storage. However, where the storage is of a
temporary nature, such as that necessitated by lack of
transportation or by change from one means of
transportation to another, or by natural conditions, the place
of such storage is of no significance.

b. Revenue from Air Transportation. All revenues
derived from the transportation of cargo or passengers by air
shall be attributed within and without this state based on the
point at which the cargo shipment or passenger journey
originates. Other revenues received by a corporation
engaged primarily in the business of transportation of
passengers and cargo shall be attributed within and without
this state in accordance with the processes and formulas
provided elsewhere in the regulations issued under this
Section for the particular type of revenue received.

c. Revenue from Transportation for Others through
Pipelines

i. Revenues derived from the transportation of
crude petroleum, natural gas, petroleum products, or other
commodities for others through pipelines shall be attributed
to this state on the basis of the ratio of the number of units of
transportation performed in Louisiana to the total of such
units of transportation. In the case of transportation
performed entirely within this state, total revenues from the
transportation shall be attributed to Louisiana.

ii. In the case of transportation performed partly
within and partly without Louisiana, revenue from such
transportation shall be attributed to this state in the following
manner.

(@). Crude Petroleum and Liquid Petroleum
Products. Revenues from the transportation of crude
petroleum and liquid petroleum products shall be attributed
to this state upon the ratio which the number of barrels of
such liquid transported times the number of miles
transported within Louisiana bears to the total number of
such barrels transported times the total number of miles
transported both within and without Louisiana.



(b). Natural Gas. Revenues from the
transportation of natural gas shall be attributed to this state
upon the ratio which the number of thousand cubic feet of
natural gas transported within this state times the number of
miles transported within Louisiana bears to the total number
of thousand cubic feet of such gas transported times the total
number of miles such gas transported both within and
without Louisiana.

(c). Other Commodities

(i). Revenues from the transportation of
other commodities shall be attributed to this state upon the
ratio which the number of tons of such commodities
transported within Louisiana times the number of miles
transported within Louisiana bears to the total number of
tons of such commadities transported times the total number
of miles transported both within and without Louisiana.

(if). In any case in which the prescribed
ratio for the particular commodity does not represent the
basis upon which the transportation charges are calculated,
the ratio used as the basis for attributing revenues to this
state shall be the unit of measurement upon which the
charges are based times the number of miles which the
commodity is transported within this state to the total of
such units times the total number of miles the commodity is
transported both within and without Louisiana. Whenever
the information is not readily available with which to
calculate the required units of transportation, the Secretary
of Revenue and Taxation may require the use of any method
deemed reasonable.

(iiif). Other  revenues received by a
corporation engaged primarily in the business of transporting
commodities for others through pipelines shall be attributed
within and without this state in accordance with the
processes and formulas provided elsewhere in the
regulations issued under this Section for the particular kind
or type of revenue received.

d. Revenue Derived from Transportation Other
Than by Aircraft or Pipeline. Revenue attributable to
Louisiana from transportation other than by aircraft or
pipeline shall include all such revenues derived from such
transportation entirely within Louisiana and shall also
include a pro rata portion of revenue from transportation
performed partly within and partly without Louisiana, such
pro rata portion to be based on the number of units of
transportation service performed in Louisiana to the total of
such units. The revenue to be attributed will be calculated
separately for each of the various types of transportation
service. A unit of transportation service for each of the
various types shall consist of the following:
i. in the case of the transportation of passengers,
the transportation of one passenger a distance of one mile;

ii. in the case of transportation of liquid
commodities, the transportation of one barrel of the
commodity a distance of one mile;

iii. in the case of transportation of property other
than liquids, the transportation of one ton of property a
distance of one mile;

iv. in the case of the transportation of a liquid
commaodity or other property when barrels or tons are not the
common basis for the transportation charges, the quantity
used as the basis for calculating total transportation charges
for a distance of one mile shall be used. In the determination
of miles within Louisiana, one-half of the mileage of all

navigable streams bordering on both Louisiana and another
state shall be considered Louisiana miles.

v. In the case where another method would more
accurately reflect revenue from transportation attributable to
the service performed in Louisiana, or when the information
is not readily available with which to calculate the required
units of transportation, the Secretary of Revenue and
Taxation may require the use of any alternate method
deemed reasonable.

vi. Other revenues received by a corporation
engaged primarily in the business of transportation other
than by aircraft or pipeline shall be attributed to Louisiana in
accordance with the processes and formulas provided
elsewhere in the regulations issued under this Section for the
particular type of revenue received.

e. Revenue from Services Other Than from
Transportation

i. Revenue derived from services other than from
transportation shall be attributed to the state in which the
services are rendered. In the case of services in which
property is not a material revenue-producing factor, the
services shall be presumed to have been performed in the
state in which the personnel engaged in rendering the
services are located. In the case of services in which
personnel and property are material revenue-producing
factors, such revenue shall be attributed within and without
this state on the basis of the arithmetical average of the
following two ratios:

(a). the ratio that salaries and wages paid to
personnel performing such services within Louisiana bear to
total salaries and wages for personnel performing such
services both within and without Louisiana; and

(b). the ratio that the value of property used in
Louisiana in performing the services (whether owned by the
taxpayer or not) bears to the total value of all property use